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Can a Debtor Already in Bankruptcy 
Qualify for a PPP Loan? 

By:  Martin A. Eliopulos1

Partner, Higgs Fletcher & Mack LLP, San Diego, California 
May 22, 2020 

We previously wrote two short articles about the Small Business Reorganization Act (“SBRA”) 
that went into effect on February 19, 2020: 

The first article introduced small businesses and small business owners in San Diego (and 
around the country) to SBRA as another tool already in the bankruptcy toolbox for small 
businesses and small business owners to use to overcome financial difficulties due to the 
COVID-19 pandemic and stay in business.   

The second article explained how the Coronavirus Aid, Relief, and Economic Security 
Act (the "CARES Act"), which was signed into law on March 27, 2020, temporarily 
increased the debt limit to qualify as a debtor under SBRA to $7,500,000 for a period of 
one year or until March 26, 2021.   

The CARES Act and “PPP” Loans.  The CARES Act provides for a “Payroll Protection 
Program” (or “PPP”) Loan program where the loans are guaranteed by the Small Business 
Administration (“SBA”).  To summarize2, the PPP Loan program is intended to provide 
expeditious financial relief to qualifying small business borrowers in the United States during the 
COVID-19 pandemic.  If the PPP Loan is used for certain forgivable purposes and certain 
employee and compensation levels are maintained, a qualifying borrower’s responsibility to pay 
both principal and interest may be completely forgiven.   

“PPP” Loans and Bankruptcy.  We now want to bring your attention to developing case law 
regarding whether a debtor, already in bankruptcy, can qualify for a PPP Loan.   

To better understand the issues, it is helpful to point out some limiting language in some of the 
PPP Loan application documentation: 

SBA Form 2484 (04/20) – Paycheck Protection Program Borrower Application Form.  
https://www.sba.gov/sites/default/files/2020-
04/PPP%20Lender%20Application%20Form_0.pdf

This form, to be certified by the borrower, provides at Question 1: 

1. Is the Applicant or any owner of the Applicant presently 
suspended, debarred, proposed for debarment, declared ineligible, 
voluntarily excluded from participation in this transaction by any 

1 Mr. Eliopulos is a 29-year insolvency, business litigation and creditor rights and remedies attorney at Higgs, 
Fletcher & Mack LLP (HFM).  The HFM insolvency team includes John Morrell, Paul Leeds, Maggie Schroedter, 
Kirsten Worley, and Meredith King.  All attorney profiles are located at https://higgslaw.com/attorneys/ .   
2 See the general information for PPP Loans provided by the SBA at: https://www.sba.gov/funding-
programs/loans/coronavirus-relief-options/paycheck-protection-program#section-header-5 . 
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Federal department or agency, or presently involved in any 
bankruptcy? 

(emphasis added).   

SBA Form 2483 (04/20) – Paycheck Protection Program Lender Application Form – 
Paycheck Protection Program Loan Guaranty.   
https://www.sba.gov/sites/default/files/2020-
04/PPP%20Lender%20Application%20Form_0.pdf

This form, to be certified by the SBA lender, provides at Part I: 

The Applicant has certified to the Lender that neither the 
Applicant nor any owner (as defined in the Applicant’s SBA 
Form 2483) is presently suspended, debarred, proposed for 
debarment, declared ineligible, voluntarily excluded from 
participation in this transaction by any Federal department or 
agency, or presently involved in any bankruptcy. 

(emphasis added). 

SBA Form 147 (06/03/02) – SBA Standard Loan Note.   
https://www.sba.gov/sites/default/files/2020-04/040720note.pdf

The SBA standard form of promissory note used for loans provides that an event of 
“default” includes: 

4. DEFAULT: 

Borrower is in default under this Note if Borrower does not 
make a payment when due under this Note, or if Borrower 
or Operating Company: 

. . . 

H. Becomes the subject of a proceeding under any 
bankruptcy or insolvency law.   

(emphasis added). 

These SBA approved forms make clear that an automatic disqualifying factor for a PPP Loan is 
for the borrower to be “presently involved in any bankruptcy” and/or “[b]ecomes the subject of a 
proceeding under any bankruptcy of insolvency law.  Likewise, a borrower that has already 
qualified and received a PPP Loan will be in “default” of its PPP Loan obligations if the 
borrower should file bankruptcy.  But can the SBA enforce these provisions?  There are at least 
five (5) pending bankruptcy cases (summarized in the below chart) where a Chapter 11 debtor’s 
inability to qualify for a PPP Loan due solely to its status as a debtor in bankruptcy has come 
under scrutiny:  
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Chapter 11 Case Adversary Case Status as of 5/22/2020 
In re Roman Catholic Church of 
the Archdiocese of Santa Fe  
Case No. 18-13027 

United States Bankruptcy Court; 
District of New Mexico 

Roman Cath. Church of the 
Archdiocese of Santa Fe v. SBA  
Adv. Case No.  20-01026 

5/1/2020  Preliminary Injunction 
GRANTED over objection of 
SBA 

SBA ordered to review Debtor’s 
PPP Application without regard 
as to Debtor’s status as debtor in 
bankruptcy. 

5/15/2020  SBA Notice of 
Appeal

In re Calais Regional Hospital  
Case No. 19-10486 

United States Bankruptcy Court, 
District of Maine 

Calais Regional Hospital  v. SBA 
Adv. Case No. 20-01006 

5/1/2020  TRO GRANTED over 
objection of SBA 

Trial on Preliminary Injunction 
set for 5/27/2020; TRO extended 
to 5/28/2020

In re Hidalgo County Emergency 
Service Foundation 
Case No. 19-bk-20497 

United States Bankruptcy Court, 
Southern District of Texas

Hidalgo County Emergency 
Service Foundation v. SBA 
Adv. Case No. 20-02006 

4/25/2020  Preliminary 
Injunction GRANTED over 
objection of SBA 

5/11/2020  Notice of Appeal filed 
by SBA 

5/11/2020  Preliminary 
Injunction STAYED pending 
further order of District Court

In re Blue Ice Inv., LLC 
Case No. 20-bk-02208 

(Administratively consolidated 
with  
In re Starplex Corporation; Case 
No. 20-bk-02224) 

United States Bankruptcy Court, 
District of Arizona

Starplex Corporation v. SBA 
Adv. Case No. 20-ap-00095 

Hearing on Preliminary 
Injunction set for 5/22/2020 

Advanced Power Technologies, 
LLC 
Case No. 20-13304 

United States Bankruptcy Court, 
Southern District of Florida

N/A 4/22/2020 – Debtor moved on 
emergency basis to dismiss Ch. 
11 case so it could apply for a 
PPP Loan. 

4/24/2020 – ORDER: Motion 
GRANTED.

5/5/2020 – After getting PPP 
Loan, Debtor moved to reinstate 
Ch. 11 case. 
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Chapter 11 Case Adversary Case Status as of 5/22/2020 
5/12/2020 – ORDER: Motion 
GRANTED; SBA has 14 days to 
file for reconsideration.

It will certainly be interesting to see what comes of these cases and whether or not the 
bankruptcy courts have the power to provide the requested injunctive relief.   

• The adversary case filed by the debtor in Roman Catholic Church of the Archdiocese 
of Santa Fe is intriguing given the bankruptcy court has ordered the SBA to reassess 
the debtor’s $900,000 PPP Loan Application without regard to its status as a bankrupt 
and the bankruptcy court’s clear direction to the Debtor to file an adversary 
proceeding against the SBA for compensatory and punitive damages if the SBA 
should wrongfully deny the Debtor’s PPP Loan Application.   

• It also be interesting to see what the appellate court has to say regarding the SBA’s 
appeal of the bankruptcy court’s order to issue a preliminary injunction in the 
adversary case filed by the debtor in Hidalgo County Emergency Service Foundation.   

• Has the debtor in Advanced Power Technologies, LLC discovered a way to work 
around the PPP Loan Application’s automatic disqualification of a borrower that is a 
debtor in bankruptcy by dismissing the bankruptcy case on an emergency basis, 
getting the PPP Loan and then reinstating the bankruptcy case again on an emergency 
basis?  Will the SBA declare a default under the PPP Loan form Note based solely on 
the debtor’s reinstating the bankruptcy case notwithstanding the anti-ipso facto 
provisions set forth in Bankruptcy Code sections 365(e)(1), 541(c)?   

To summarize, a small business in need of both a PPP Loan and perhaps a bankruptcy filing 
under the SBRA (or that may already be a debtor in bankruptcy) may not be automatically 
disqualified from obtaining a PPP Loan solely on the basis that the business is, or will become, a 
debtor in a Chapter 11 bankruptcy.   


